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FOREWORD

JUSTICE S.MOHAN

FORMER JUDGE, SUPREME COURT
PRESIDENT, WORLD CONGRESS OF POETS

I am glad to contribute a foreword to this book as it can be said that there is a
paucity of such publications. The Federation of Indian Hire Purchase Associations has
taken up a very useful and appreciable exercise of consolidating the decisions of the
Supreme Court and different High Courts in India between 1987 and 2006 related to
the NBFC industry.

Itis necessary for the financiers to have a thorough knowledge of the law relating
to hire purchase industry and the editor Mr. S. Srinivasan has taken the initiative and
arranged the chapters and captioned them in such a way that the title of the chapters
by itself gives a guidance for the readers as to where they could get assistance from.

Apart from collecting cases on Hire Purchase and Hypothecation the editor has
also taken care to include judgements on several allied subjects such as Rights of
Repossession, Dishonour of Cheques, Arbitration, Motor Vehicles Act, etc which is
appreciable.

The publication of this exclusive treatise on the law of Hire Purchase and
Hypothecation is therefore opportune. In a closely but clearly printed volume Mr. S.
Srinivasan has covered adequately the field of Hire Purchase and Hypothecation and
is to be congratulated on having compiled a useful and handy book in a reasonable
compass - a full, accurate and interesting account relating to the industry.

| commend the services of the Federation of Indian Hire Purchase Associations
of which my good friend Mr. Kailashmull Dugar is the President. | have no doubt that

this publication will be a very useful guide to the financiers.
77 A
W'

(JUSTICE S. MOHAN)



PREFACE

Economic development of any country is characterized by sophistication of
financial markets, its intermediaries, maturity of economic and revenue laws besides
other things. The NBFC industry has contributed to the development of our country in
a big way by providing finance at competitive rates to individuals/ organizations which
were facing difficulty in obtaining the same from the banks. With asset funding close
to 100,000 crore, the industry is also credited with generating direct and indirect
employment to lacs of countrymen.

Federation of Indian Hire Purchase Associations (FIHPA), the apex body of
financial entities in India has always taken up various issues concerning our business
with the appropriate regulatory bodies. The Hire Purchase Act which was passed by
Parliament in 1972 did not come into force and the same was rescinded. The general
provision of the Indian Contract Act and a good deal of case laws derived from the
decisions of the Supreme Court and various other Courts now govern the conduct of
Hire Purchase and Hypothecation business. Therefore, the judgements have become
very important and guiding factors for the business.

FIHPA first published Case Law Digest in 1980 and subsequently in 1983. A
combined updated volume was bought out in 1987. Since then several cases have been
decided by the various Courts relating to our business. There has also been a shift
from Leasing and Hire Purchase to Hypothecation business.

As the assets (the ones that have been financed under hire purchase / lease/
hypothecation mode) of the NBFC industry are in papers called agreements, it becomes
increasingly important for a NBFC to be aware of number of things like establishment
of ownership, rights in case of breach of agreement by borrower, recourse available if
the asset is missing, repossession rights consequent to persistent default by borrower
etc. The stream of law has never been static in view of constant up-gradation and
amendments in laws and also because of court judgments. Our industry has been
subjected to plethora of statutes. Interest tax, service tax, VAT and then state taxes
like lease tax, entry tax, octroi, etc. It was in this backdrop that the decision to come
up with fresh volume of Case Law Digest for our industry was taken.

The present Case Law Digest covers the entire gamut of court judgments relevant
for our industry. We are indeed thankful to Mr. S. Srinivasan, DGM (Corporate Affairs),
Sundaram Finance Limited for compiling the judgments with his own valuable inputs
on the same. We place on records our appreciation for the Herculean effort of Mr. S.
Srinivasan. We hope, the digest would prove a very handy tool for all of us including the
legal fraternity as we will have all the judgments at one place.



I am extremely thankful to Justice S. Mohan, Former Judge of Supreme Court
of India for writing the Foreword. Justice Mohan is one of the most respected judges of
our Country having served with distinction as the judge of Madras High Court and as
the Chief Justice of Karnataka High Court and later as the judge of Supreme Court of
India. The Federation is grateful to him for his valuable contribution.

Chennai Kailashmull Dugar
1st September 2006 President



INTRODUCTION

I. HM Seervai in the preface to his magnum opus ‘The Constitutional Law of India’ set
out the reasons for dwelling a little too much on the facts of each case. The English
authors merely refer to the propositions, the ratio of the case. They don’t go into facts.
But the average English lawyer has a ready access to a well stocked library. But the
Indian lawyer is under a handicap. He may not have the reference book on the hand.
That was the justification put forth by Seervai for a detailed factual exposition of each
case. He didn’'t mind his book running into three volumes.

I have a like reason for accepting the request or rather the command of FIHPA to
compile the important judgements of interest and relevance to our members. It has
been a common experience that the courts in India have often fell into error even on
fundamental issues. For want of immediate access to the relevant case laws, some of
our members have suffered serious setbacks. If all the important decisions could be
compiled into a handy volume, it was felt, it would considerably serve the interest of all
the members. | have, therefore, been assigned with the privilege of presenting this
compilation to the members of FIHPA. While doing so, | have attempted to enhance its
utility by preparing useful head notes and an exhaustive index.

I1. While law is never static and one has to come up with creative solutions to confront
new challenges, in the main, we face only the same old problems. In fact, the issues
that keep cropping up in our day to day legal operations can be broadly categorized
under few heads. While | am not presumptuous enough to make any claim that the
compilation is exhaustive, | can definitely state that we will be able to look for definite
answers to our usual problems within the covers of this book. The members of FIHPA
are engaged either in hire purchase financing or hypothecation/lease/loan
transactions. In our operations, we have to tackle issues arising under the law of
contracts, Indian Penal Code, Consumer Protection Act, Motor Vehicle Act, Arbitration
and Conciliation Act, 1996, Criminal Procedure Code, Civil Procedure Code and a few
other Statutes. Invariably they relate to our right of recovery and repossession.

It should be noted that there is no substantive statutory law governing hire
purchase or hypothecation. Therefore, invariably the matter stands governed by the
terms and conditions of the contract between the parties. Therefore, we must be aware
of all those decisions which have upheld the principle of contractual obligations. Most
of the issues can be answered in the light of this principle. The second major issue
pertains to the sanctity of the arbitration clause that is incorporated in our agreements.
The borrower attempts to thwart our efforts by resorting to the civil courts. We have to
enter the fray and force a reference to the arbitral proceedings. The arbitrator can
rule on his own jurisdiction. He can even determine the existence and validity of the
arbitration agreement. The mode and manner of his appointment should be based on
the terms of the agreement. Bias cannot be lightly attributed to him. Once he passes
an award, the scope for judicial intervention is extremely limited.



Though the arbitration clause can really work to our advantage and his award
cannot be easily setaside, there is still room for legislative improvement. Once a set
aside petition is filed and notice issued, the court has no discretion in the matter. It
cannot impose any condition. Suspension of the award is automatic. Please compare
it to a money decree. If the judgement debtor wants to prefer an appeal, he has to
deposit the decreetal amount or at least provide security. A provision corresponding to
this should be incorporated in the Arbitration and Conciliation Act also. In fact, the
Supreme Court has called upon the parliament to bring about an amendment. But the
wheels of law move slowly and the wheels of legal reform move even more slowly. |
think a duty is cast upon us to lobby hard in this direction to bring about the legislative
intervention.

I have included in this compilation certain important decisions arising out of the
applications filed by us seeking interim reliefs. Another important issue is regarding
our right to seek private repossession without the intervention of courts.
Notwithstanding the discordant notes struck by some Judges, the correct view is that
the financier is entitled to seek private repossession provided the terms of the agreement
authorize him to do so. Whenever, the financier effects such seizure, the borrower as
a counter blast gives a criminal complaint of theft against the financier. Supreme
Court has held on more than one occasion that no criminal case is made out and there
is no dishonest intention since the financier is merely asserting his rights under the
agreement.

One emerging headache is the legal action faced by us through the consumer
fora. Supreme Court has admitted a special leave petition on whether the hirer under
a hire purchase agreement can claim the status of a consumer. It is pending
adjudication. In fact, the jurisdictional issue will have to be thrashed out whenever we
get asummons from a consumer forum. Recently, | had the bitter experience of suffering
an interim order from a Consumer Forum, whereby a direction was issued to the RTO
to renew the permit without the NOC from the financier. | had to invoke the jurisdiction
of the High Court under Article 227 of the Constitution questioning the very
maintainability of the proceedings before the consumer forum.

There are a host of other incidental issues. Whether we are liable to pay the MV
tax for the period when the vehicle was with the borrower?. Whether the panel arbitrator
can be said to be biased in our favour merely because we give him more than one
assignment? Whether we are entitled to interim custody of vehicle financed by us and
which was involved in an offence? Of course, | would be failing in my duty if | do not
refer to the other major areas of litigation, namely the criminal prosecution under
Section 138 of the Negotiable Instruments Act. | have included more than a dozen
important decisions on this subject. A perusal of the same would go a long way in
preempting the quashing of our complaints by the High Courts. As far as cheque dishonour
complaints are concerned, one has to bear in mind only two things. First, follow the
procedure setout in Section 138 and 141 of the Negotiable Instruments Act. Secondly,
incorporate all the material averments. If this is borne in mind, then the accused will
have no option but to come forward for a settlement.



I11. 1 am dedicating this compilation to my employer M/S Sundaram Finance Ltd,. |
would not be what | am but for their warm encouragement and support Every time they
would prod me into coming out with some thing new. That is how | came to have a fairly
good grip over all the areas relevant to our field. Hence | dedicate this compilation to
my employer M/S Sundaram Finance Ltd., as an expression of my sincere gratitude.

S. SRINIVASAN
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Page No.

I HIRE PURCHASE

Hire Purchase - default committed by hirer - vehicle was repossessed by the
financer - no legal impedinent - since the agreement between the financier
and the hirerer permit repossession - guidelines issued by various High Courts
to be followed by financier - surch exercise lack legal foundation - High Courts
have no power to vary the agreed terms

(The Managing Director, Orix Auto Finance (India) Ltd., vs Shri Jagmander
Singh and Another 2006 Sccl.com 82 Supreme Court Of India) 1

Private complaint alleging misappropriation and cheating lodged by borrower
against financier — Court issues notice - Nature of HP transaction explained
— Owner’s repossession will not amount to theft as the element of dishonest
intention is lacking — Repossession as per agreement not amount to any
criminal offence.

(Charanjit Singh Chadha & others Vs. Sudhir Mehra 2001 (7) Supreme Court
Cases 417 6

Default by hirer — repossession by financier — hirer files writ petition — writ
petition allowed with direction to release the vehicle on payment of a particular
sum in instalments and leaving the parties to be governed by the arbitration
award to be passed in the pending proceeding — High Court’s order setaside

(Tata Finance Ltd. Vs. Ajaya Kumar Biswal & others 2000 (9) Supreme Court
Cases 238) 15

Hire purchase agreement - default by hirer - financier repossess the vehicle
- theft complaint lodged by hirer - police seized the vehicle and produce before
the magistrate - magistrate directs delivery of custody to the hirer — Magistrate’s
order affirmed by Sessions court and High Court- Supreme Court castigates
the orders of the courts below as unsustainable - possession directed to be
handed over to the financier, if necessary with police help.

(Manipal Finance Corpn. Ltd Vs. T.Bangarappa and Another1994 Supp (1)
Supreme Court Cases 507) 17



Financier under HP agreement - hirer commits default - Vehicle repossessed
and sold - sale proceeds not to be adjusted against the dues of the hirer -
Financier as the Registered owner can appropriate the sale proceeds
independently - Hirer also liable to pay insurance premium

(P.V. Sadasivan Vs Industrial Credits and Syndicate Ltd. A1 R 2002 KERALA
207)

Hire Purchase agreement — hirer sells the vehicle to third party - default
committed - owner entitled to seize the vehicle from the third party - Power
of seizure is not a penalty - Section 74 of the Indian Contract Act not applicable
- nature of Hire purchase agreement explained

(Hameed Vs. Jayabharat Credit & Invst. Co. Ltd and others  AIR 1986 Kerala
206)

I HYPOTHECATION

Hypothecation — creation of charge on movables in favour of the financier -
possession remains with the borrower —rights of the financier depends on the
terms of the hypothecation - private repossession without court’s intervention
permissible depending on the contractual terms.

(State Bank of India Vs. S B Shah Ali and others. Al R 1995 Andhra Pradesh
134)

Hypothecation agreement between parties — default by the borrower - bank
brought the asset to auction — borrower filed writ petition — held writ petition
not maintainable - parties bound by agreement — consequences flow from the
terms of the agreement.

(The Branch Manager, State Bank of Mysore & Others Vs K Amarnath & Others
I1 (2003) BC 372 (DB))

Hypothecation - possession not transferred and no creation of title — yet
hypothecation provides a security by creation of charge — Hypothecatee entitled
to exercise right of private sale

(Hindustan Machine tools Ltd., Vs. The Nedungadi bank Ltd., A1 R 1995
Karnataka 185 )

Hypothecation agreement — third party creditor filed suit for recovery of money
against hypothecator - hypothecated goods attached — whether hypothecate
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bank has first charge over the goods - since hypothecatee did not file suit, no
such first charge - C T Senthilnathan (1977 (2) M L J 499 followed.

(Nedungadi Bank Ltd Vs 1. M/s Pondy Metal Rolling Mills Pvt. Ltd, 2. M/s Krishna
Steels and 3. Thiru Gopalakrishnan 2004 (3) L.W. 46)

Hypothecation agreement — default by borrower - repossession by the financier
—theft complaint — police seized the vehicle from the financier’s custody. Writ
petition for directing police to handover the vehicle — Petition allowed - police
directed to return the vehicle forthwith.

(Lakshmi General Finance Ltd Vs. Inspector of police, Salem and another
(UNREPORTED) - Madras High Court)

Hypothecation — a specie of pledge — creates charge not covered by Contract
Act - controversy arising out of agreement to be decided based on the terms
contained in the deed of hypothecation.

(M Bernardsingh Vs. Syndicate Bank & Others 2000 (1) C T C 314)

Hypothecation - pledge of goods without possession - creditor has constructive
possession - Hypothecatee can recover dues by sale of hypothecated goods in
preference to other creditors.

(Rehaboth Traders and Another Vs. Canara Bank and 2 others 1997 (IlI) CTC
494)

Nature of hypothecation explained - rights of hypothecatee - cannot prevail
over a public debt payable to the State -

(Union of India and Another Vs. Ct.Shentilanathan and Another1978 (VOL 114)
I TR213)

111 RIGHT OF REPOSSESSION

Hire purchase agreement - hirer commits default - financier repossessed
the vehicle - hirer gives criminal complaint - police seized the vehicle — the
Magistrate directs handing over custody to the hirer - Magistrate’s order bad
in law - financier's powers of repossession under the hire purchase agreement
- upheld - decisions to the contrary overruled.

(Magma Leasing Ltd Vs. 1. The State of West Bengal and 2. Ranjan Sengupta
C.R.R.N0.1404 of 2003)

Default by borrower — Right to repossess the asset financed — Mode of
repossession-R.B.Is guidelines issued to banks made applicable to NBFCs also.

Vi
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(Bhagya Products (P) Ltd. Vs. Commissioner of Police & others.104 (2003) Delhi
Law Times 1015 (D.B))

Alleged wrongful repossession of vehicle by financier — vehicle plying on road
at the time of repossession — Writ petition filed by borrower — compensation
awarded and directions regarding repossession issued —

(Dr. Amitab Varma Vs. Commissioner of Police & Others100 (2002) Delhi Law
Times 581 (DB))

Hire purchase agreement - vehicle involved in offence - clear photographs of
the vehicle from different angles to be taken - would suffice for trial purpose -
financier seeks return of vehicle - financier permitted to take custody and
also sell the vehicle .

(M/s Ashok Leyland Finance Ltd Vs 1. Smt. Priya Gaonkar, 2. Sri.Mukesh and
3.State of Karnataka CRP N0.867/2000 Karnataka)

Seizure of vehicle — No prior notice necessary — Principle governing the actions
of statutory or administrative authority not applicable — matter to be decided
based on the terms of the contract entered into between the parties -

(Sri Rama Machinery Corporation Ltd. Vs. Standard Chartered Bank1999 (1)
MLJ210 Madras)

Section 29 of State Financial corporation Act - No notice before seizure -
seizure not illegal — subsequent sale after notice valid.

(R. Paramasivam R Vs. Tamil Nadu Industrial Investment Corporation Ltd.,
and another 1993 Writ Law Reporter 273 Madras)

Loan agreement - Hypothecation of vehicle — Default by borrower — forceable
repossession —financier is criminally liable — NO repossession without court’s
intervention — any clause in the agreement to the contrary void

(Tarun Bargava Vs. State of Haryana & another Al R 2003 Punjab and Haryana
98)

IV DISHONOUR OF CHEQUES
Section 138 and 142 of the Negotiable Instruments Act -‘giving notice’- payee/
complainant to dispatch notice to the correct address - refusal to accept- deemed

service — endorsements on the returned cover ‘not available’, ‘locked’, ‘door
closed’ — deemed service — burden on the complainant to show accused managed
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to make an incorrect postal endorsement - effectively considered only during
trial - not before the stage of cognizance of the case.

(V. Raja kumari Vs. P. Subburama Naidu & Another2004 (5) C T C 2682004
Supreme Court)

Section 138 and 141 of the Negotiable Instruments Act —complainant to make
necessary averments for fastening vicarious liability - obligation of accused
to lead rebuttal evidence would arise only if necessary averments are there in
the complaint.

(Monaben Ketanbhai Shah and another Vs. State of Gujarat and others 2004
(7) Supreme Court Cases 15)

Offence under Section 138 of the N.I. Act - when complete — Only when all the
acts set out in the Section are committed - consolidated notice - not illegal -
notice can include not only the amount payable under the cheque but also
other demands - but demand for payment for the cheque amount to be there.

(Indira Vs. Adinarayana 2003 (9) CL A Supp 52 Supreme Court)

Section 138 of the Negotiable Instruments Act - Post dated cheques issued -
countermanded before the date mentioned on the face of the cheque - 138 of
the Negotiable instruments - attracted.

(Goaplast (P) Ltd Vs. Chico Ursula D'Souza and another 2003 (3) Supreme
Court Cases 232)

Complaint under Section 138 of the N.lI. Act — No averment that a certain
partner is incharge of the business and was responsible for the conduct of the
business in terms of Section 141 of the Act - Complaint liable to be quashed.

(Katta Sujatha Vs. Fertilizers & Chemicals Travancore Ltd., 2002 (7) Supreme
Court Cases 655)

Section 138 of the N | Act— Cheque issued by the guarantor — any debt or other
liability — need not be that of the drawer - If cheque dishonoured, the drawer

is liable - No personal liability is no defence..

(I C D S Ltd., Vs. Beena Shabeer & Another 2002 (3) CT C 572 Supreme
Court)

Section 139 of the Negotiable Instruments Act — Rebuttable presumption -
funds sufficient in the account - accused who issued ‘stop payment’ instructions
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may show he had valid cause for doing so - burden on the accused - Then
offence under Section 138 not made out.

(M.M.T.C. Ltd and Another Vs. Medchl Chemicals and Pharma (P) Ltd and
another 2002 (1) Supreme Court Cases 234)

Section 138 of the Negotiable Instruments Act - Post dated cheques - initially
remains bill of exchange - becomes cheque on the date written on the cheque
- validity period recokened from the date mentioned on the face of the cheque
and not the date of handing over.

(Ashok Yeshwant Badave Vs. Surendra Madhavrao Nighojakar and Another
2001 (3) Supreme Court Cases 726)

Section 138 and 141 of the N.I. Act — Words of Section 141 (1) need not be
incorporated in a complaint as magic words - substance of the complaint read
as whole should answer and fulfil the requirements of the ingredients of Section
141 - if complaint does not make out a case that at the time of commission of
offence the concerned accused was in charge of and was responsible to the
company for the conduct of the business then complaint liable to be quashed.

(K P G Nair Vs. Jindal Menthol India Ltd., 2000 (IV) CTC 432 Supreme Court)

Section 138 of the Negotiable Instruments Act - cheque issued by company -
commencement of winding up proceedings - cheque dishonoured - drawer of
cheque fails to make payment within the statutory period - reason for failure
to make payment immaterial - offence complete - prosecution under Section
138 - maintainable.

(Pankaj Mehra and Another etc. Vs. State of Maharashtra and Others 2000 (I)
CTC 603 Supreme Court)

Section 138 of the Negotiable Instruments Act - though a penal provision,
interpretation to be consistent with the legislative intent - Cheque returned
with the endorsement ‘account closed’ - Section 138 attracted

(NEPC Micon Ltd and others Vs. Magma Leasing Ltd 1999 (4) Supreme Court
Cases 253)

Section 138 of the Negotiable Instruments Act — Stop payment instructions
issued by drawer- cheque presented thereafter — Dishonoured - initiating
prosecution under Section 138 of the Negotiable Instruments Act -
Maintainable - Electronics Trade and technologies development corporation -
1996 (2) S C C 739 followed and K K Siddarthan case 1996 (6) S C C 369
overruled.
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(Modi Cements Ltd Vs. Kuchil Kumar Nandi 1998 (3) Supreme Court Cases
249 Supreme Court)

Complaint under Section 138 of the Negotiable Instruments Act - proceedings
summary in nature - once process issued cannot be recalled - petition for
discharge not maintainable — Adalat Prasad Vs. Rooplal Jindat (2004 (4) CTC
698) - followed - in view of the overruling of K M Mathew Vs. State of Kerala
(19921 SCC217)..

(G. Chandrasekaran Vs C.R.Umapathy 2004 (5) CTC 50 Madras)

Section 138 of the N.I. Act — Act does not require that drawer should fill up all
the blanks in the cheque - If signature admitted, no need for examination of
the cheque by handwriting expert regarding filling up of the other blanks in
cheque.

(P.S.A. Thamodaran Vs. Dalmia Cements (B) Ltd., 2004 (5) CT C 84 Madras)

Section 138 of the Negotiable Instruments Act - drawer of the cheque
adjudicated insolvent - cheque issued by him dishonoured - Action under
Section 138 of the N I Act - provisions of Insolvency Act not a bar for criminal
prosecution.

(Bharath N.Mehtha and another Vs. Mansi Finance(Chennai) Ltd. 1999 ()
CTC 687 Madras)

Hire purchase agreement - default by hirer - vehicle repossessed - post dated
cheques given earlier under the agreement - presented - cheques dishonoured
- on facts found agreement terminated - no enforceable liability or debt -
hence complaint under Section 138 - not maintainable.

(Sudha Beevi Vs. State of Kerala 2004 (2) KLT 746)
V INTEREST

Section 34 of the Civil Procedure Code - principal sum - Interest on loans and
advances may be charged on periodical rests - can be capitalized on remaining
unpaid - amount actually advanced coupled with interest on periodical rests
and capitalized - can be the principal sum on the date of suit

Penal interest - can be charged only once but not capitalized - Capitalisation
of penal interest - opposed to public policy - interest charged or capitalized in
violation of RBI directives to be disallowed - award of interest as per Section
34 is a matter of discretion to be exercised judiciously.

(Central Bank of India Vs. Ravindra and others 2002 (1) Supreme Court
Cases 367)

X

279

291

297

300

307

317



Interest capitalization permissible — Unpaid interest becomes part of principal
sum as if advanced on that date — Central Bank of India Vs. Ravindra (2002 (1
S.C.C. 367) followed.

(West Bengal Cement Ltd., Vs, Syndicate Bank99 (2002) Delhi Law Times 420
(DB)

Hypothecation agreement - loan repayable in instalments — default committed
by the borrower - bank is entitled to charge increased interest.

(Punjab National Bank Vs. Narain Dass and others Himachal Pradesh High
Court)

Money suit - interest for pre suit period - governed by the terms of the
agreement - for interest after filing of suit and after decree - matter governed
by Section 34 of C P C - discretion of courts to award interest based on facts of
each case.

(M/s Bangalore Water Supply and Sewerage Board Vs. M/s Sugesan & Co. (P)
Ltd 1998 (3) LW 162 Madras)

VI PENAL CODE OFFENCES

Vehicle confiscated — no notice to the financier who is the registered owner —
Financier a ‘person aggrieved’ within the meaning of Section 454 Cr. P. C. -
Locustandi to file appeal available.

(Kotak Mahindra Primus Ltd Vs. State by D.S.P. Karnataka & Another
(UNREPORTED) Supreme Court)

Vehicle involved in offence — Seizure by police — Magistrate should speedily
dispose of applications under Section 451 of Crl.P.C.- vehicle not to be
indefinitely keptin police station - If no claim by the accused or owner or third
person, Court to inform the insurance company if vehicle insured,

(Sunder Bai Ambalal Desai Vs. State of Gujarat 2003 (1) C.T.C. 175)
Repossession by financier of the vehicle does not amount to theft - No mens
rea requiring dishonest intention — assertion of rights and obligations under

the agreement wipes out the dishonest element.- Financier acquitted.

(K A Mathai alias Babu and another Vs. Kora Bibbikutty and another 1996 (7)
Supreme Court Cases 212)
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Hire purchase agreement - default by hirer - financier repossess the vehicle
- theft complaint lodged by hirer - police seized the vehicle and produce before
the magistrate - magistrate directs delivery of custody to the hirer — Magistrate’s
order affirmed by Sessions court and High Court - Supreme Court castigates
the orders of the courts below as unsustainable - possession directed to be
handed over to the financier, if necessary with police help.

(Manipal Finance Corpn. Ltd Vs. T.Bangarappa and Another1994 Supp (1)
Supreme Court Cases 507)

Financier repossess vehicle under the terms of the agreement- borrower files
a criminal case- supreme Court quashes the criminal proceedings — held that
dispute is purely of a civil nature — Mere obtaining signature on blank sheet of
paper by itself not offence of forgery- becomes offence only if fabricated into
false document — Exercise of bonafide right repossession on account of default
— Exaggerated version given by borrower - Case not taken out of the realm of
civil dispute - complaint deserves to be quashed.

(Trilok Singh and others Vs. Satya Deo Tripathi, A.l.R. 1979 Supreme Court
850)

Repossession by financier - defaulting borrower files criminal case -
Repossession taken in terms the right under the agreement — offences such
as 323, 341and 427 of | P C cannot be said to be made out - Complaint quashed.

(Prasada Reddy & K S Devanathan Vs. State of A.P. (UNREPORTED)
A.P. High Court)

VIl MOTOR VEHICLES ACT, 1988

Bombay Motor Vehicles Act,1958 - levy of tax on motor vehicles used or kept
for use — nature of tax - compensatory - no tax leviable for the period of non
user.

(State of Gujarat and others Vs. Kaushikbhai K.Patel and another 2000 5
Supreme Court Cases 615)

Bombay Motor Vehicles Taxation of Passengers Act, 1958 - liability to pay
passenger tax - lies on the operator - ‘operator’ defined - he person who has
possession and control of the stage carriage - financier under hire purchase
agreement cannot be made liable

( State of Maharastra and Others Vs Sundaram Finance Ltd. and Others Civil
Appeal No. 3910 of 1994 Supreme Court)
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Motor Vehicles Act, 1988 - ‘owner’ - vehicle registered in his name - includes
not only the vehicle of which he is the registered owner but also any vehicle
possessed under agreement of Hire purchase/lease/hypothecation - to have
been duly entered in the R C book - nature of the respective transactions -
explained

(Seetharam Vs. Regional Transport Authority I.L.R. 1995 KAR 1353 Karnataka)

Hire purchase agreement - vehicle involved in accident - nature of Hire
purchase transaction — only hirer liable to pay compensation — financier not
liable.

(Bimalchand Vs. Rajammal and 4 others 1997 (1I) CTC 269 Madras)

Hirer under a H.P. agreement commits default — Vehicle repossessed by the
owner/financier — hirer had not paid motor vehicle tax during the period he
was in possession - financier/owner can ask for issuance of fresh R.C. book -
authority cannot insist on payment of M .V. tax as a condition for issuing fresh
R.C. - Section 51 (5) of M.V. Act, 1988.

Financier taking the vehicle from the place of repossession to the place of
garage — permit not required — Rule 172 of the M.V. Rules

(Sundaram .Finance Ltd.,. Vs. R.T.O. Madurai and another1993 (2) L.W. 243
Madras)

VIl ARBITRATION

Section 30 of the Arbitration Act, 1940 - Jurisdiction of court in setaside the
award limited only to the grounds set out in the provision - refusal of arbitrator
to adjourn a long pending matter not perverse.

(Hari Om Maheswavi Vs. Vineet kumar parikh 2005 (1) CTC 48 Supreme
Court)

Arbitration Act, 1940 - agreement provides for appointment of arbitrator -
procedure to be set out in the agreement not followed - unilateral appointment
of sole arbitrator and reference — other party’s consent not obtained - other
party not submitting to jurisdiction - proceedings void - award is a nullity.

(Dharma Prathistanam Vs. Madhok Construction Pvt Ltd., 2004 (5) CTC 442
Supreme Court)
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Arbitration and conciliation Act - Section 69 (2) of the Partnership Act - firm
to be registered at the time of institution of the suit and not latter on -
unregistered firm cannot maintain arbitral proceedings.

(U.P. State Sugar Corpn. Ltd Vs. Jain Construction Co. and another 2004 (7)
Supreme Court Cases 332 Supreme Court)

Subject matter of suit - covered by arbitration agreement — incumbent on
court to refer the parties to arbitration under Section 8 — Powers of arbitral
tribunal widened — Only court’s powers curtailed — Whether pre-conditions before
invoking arbitral jurisdiction fulfilled — Arbitral tribunal to decide — No
jurisdiction for High Court to stay the arbitration proceedings.

(Secur Industries Ltd., Vs. Godrej and Boyce Mfg. Co., Ltd. & another, 2004 (3)
Supreme Court Cases 447  Supreme Court)

Section 34 of the Arbitration and conciliation Act, 1996 - only the principle
civil court of original jurisdiction as set out in 2 (e) is competent to entertain
application for modification or setting aside the award — not the courts which
appointed the arbitrator but did not retain the control over the arbitral
proceedings - the said court before which the setaside application is filed has
no discretion to pass any interlocutory order - can only adjudicate on the
correctness of the claim of the applicant. .

(National Aluminum Co., Ltd Vs. Pres steel and Fabrications Pvt. Ltd. & another,
2004 (1) CTC 141 Supreme Court)

Arbitration clause — Objections as to applicability — Question to be raised before
the concerned arbitral tribunal — Civil court ought not to examine the issue.

(Hindustan Petroleum Corporation Ltd. Vs. Pink City Midway Petroleums 2003
(5) Supreme 88 Supreme Court)

Section 74 of the Contract Act — claim for damages - terms of contract to be
taken into account - claimant not required to prove actual loss or damage -
Section 73 and 74 of the Contract Act to be read together - if compensation
contemplated in the agreement is not by way of penalty or unreasonable, court
can award the same.

Section 34 of the Arbitration and conciliation Act, 1996 - the expression ‘public
policy of India’ interpreted - arbitration award could be setaside if it is contrary
to fundamental policy of Indian law or interest of India or justice or morality or
if it is patently illegal - award can also be setaside if unfair and unreasonable
and shocks judicial conscience.

(Oil & Natural Gas Corporation Ltd., Vs. Saw pipes Ltd. 2003 (5) Supreme
Court Cases 705 Supreme court)
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Arbitration and conciliation Act-competence, impartiality and jurisdiction of
arbitral tribunal - challenge to be made before tribunal itself — arbitral tribunal
to rule on its own jurisdiction - authority under Section of the Act is not
confined to the width of its jurisdiction but also goes to its root - challenge to
composition to be made not latter than submission of defence statement -
Section 10 of the Act - tribunal composed of even number of members - a
derogable provision - if not challenged, deemed to have waived

Two arbitrators - common award passed - valid - if difference arises, third
arbitrator can be appointed later under Section 11 (3) of the Act — grounds of
challenge to an arbitral award very limited — award to be setaside on grounds
of challenge under Section 12, 13 and 16 - only if such challenge was first
raised before tribunal and rejected - composition of tribunal - not consistant
with Part | of the Act - not a ground under Section 34 to challenge the award.

(Narayan Prasad Lodha Vs. Nikunj Kumar Lodha and others 2002 (3) Supreme
Court Cases 572 Supreme Court)

Scheme of Arbitration and conciliation Act, 1996 different from 1940 Act -
Section 34 of the Old Act has no corresponding provision in the new Act —
Section 8 mandates referring the suit parties to arbitration — No provision for
stay.

(Kalpana Kothari Vs. Sudha Yadav & Others 2002 (1) Supreme Court Cases
203 Supreme Court)

Arbitration and conciliation Act - Section 34 — application for settingaside to
be made within the time prescribed - Section 5 of the Limitation Act not
applicable - after the prescribed time for making application expired, award
becomes enforceable as if it is decree - no further act of court is required.

(Union of India Vs. Popular Construction Co 2001 (8) Supreme Court Cases
470 Supreme Court)

Arbitration and conciliation Act, 1996 - Section 8 - Application for reference
to arbitration - language of section peremptory — obligation of court to refer to
arbitration in terms of the agreement — such application to be made before
submission of first statement - however no objection from opposite party to
late filing of application — objection deemed to have been waived.

(P. Anand Gajapathi Raju and others vs. P.V.G. Raju (Dead) and others 2000 (4)
Supreme Court Cases 539 Supreme Court)

Application under section 9 of arbitration act for interim relief — whether can
be filed even before commencement of arbitral proceedings and appointment
of arbitrator — Held - Yes.
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(Sundaram Finance Ltd., Vs.. NEPC India Ltd., Supreme Court)

Hypothecation agreement — Arbitration Clause — default in payment —
financier is entitled to seize the hypothecated vehicle — No need to initiate
arbitration — Two clauses are to read independently — Repossession would
not amount to waiver of Arbitration clause

(Kotak Mahindra Primus Ltd. Vs S. Laxmana Rao AIR 2004 Andhra Pradesh
51)

Section 16 of the Arbitration and Conciliation Act, 1996 - Arbitrator can rule
on his own jurisdiction — Disputes regarding the very validity and existence of
the arbitration agreement — arbitrator can decide the matter.

(Lakshmi General Finance Ltd., Vs. Anantha Raja Rao 2002 (1) AL T 357
A.P. High Court)

Arbitration clause in the agreement — erroneous reference to the Old Act of
1940 and not the new Act of 1996 — Matter covered under the 1996 Act — Mistake
does not void the agreement itself.

(Wimco Ltd., Vs. Sambu Dayal Gupta and others 1998 28 CLA 413 (Cal)
Calcutta High Court)

Partnership agreement - scope for arbitration - arbitration clause couched in
wide terms and includes all matters indifferences — whether arbitrator can
decide if the firm is to be dissolved - Yes in view of the wording of the arbitration
clause.

(J B Datachandji Vs. Ravinder Narain & another 2002V AD (Delhi)821 Delhi
High Court)

Section 34 of the Arbitration and conciliation Act, 1996 - scope of judicial
intervention limited - award to be assailed only on grounds set out in Section
34.

(Tamil Nadu State Construction Corporation Ltd., Vs. Gardner Landscape Pvt.
Ltd., 2005 (1) CTC 401 Madras High Court)

Application for setasiding arbitration award - Section 34 of the Arbitration and
conciliation Act, 1996 — suspension of the execution of the award automatic —
no condition to be imposed -

(The Superintending Engineer Vs. D.G. Deivasigamani & another 2004 (4)
CTC 1 Madras High Court)
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Parties governed by arbitration agreement — one party files a civil suit - other
party files application under Section 8 of the arbitration and conciliation Act,
1996 - certified copy not enclosed with the application at the time of filing -
but filed before the disposal of the application - the expression * entertained’
interpreted - filing certified copy along with the application not mandatory.

(Kotak Mahindra Finance Ltd., Vs. T.N. Balasubramnian 2004 (5) CTC 699
Madras High Court)

Whether same arbitrator can be appointed for more than one dispute -
Appointment of arbitrator - no prohibition in the Act to have a panel of
arbitrators - such procedure not illegal - bias cannot be imputed to the
arbitrator.

(Novel Granites Vs Lakshmi General Finance Ltd 2003 (3) CTC 148 Madras
High Court)

Arbitration proceeding — order passed by arbitrator - whether amenable to
judicial review under Article 226 or 227 of the Constitution - No, arbitral
tribunal not ‘other authority’ as to be amenable to writ jurisdiction or subject
to supervisory jurisdiction - per contra Al R 1999 Bombay 219 - Bombay High
Court view disagreed.

(Mangayarkarasi Apparels Pvt., Ltd., Vs. Sundaram Finance Ltd., 2002 (2)
CTC 585 Madras High Court)

Financier can file application under Section 9 of the Arbitration and Conciliation
Act for securing repossession and sale of the equipments financied under the
agreement. Advocate commissioner appointed for the purpose - Objection of
borrower that there is dispute about appointment of arbitrator — overruled

(Haritha Finance Ltd., Vs. ATV Projects India Ltd., 2003 (2) L.W. 179 Madras
High Court)

Section 8 of the arbitration Act - arbitration clause valid and enforceable
whether the agreement is a HP agreement or a financial agreement.

(Sugal and Damani Finlease Ltd., Vs.P. Subramania Reddy 2000 (111) CTC 74
Madras High Court)

Finance transactions — agreements containing both arbitration clause and
the power to repossess - breach of the agreement condition ipsofacto enables
the financier to exercise the power to repossess — no requirement to go before
the authority or arbitrator - both the clauses operate independently

(Tata Finance Ltd., Vs H.P. .Md. Madar 1999 (1) M L J 551 Madras High
Court)
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Arbitration clause in the agreement — Section 8 of the Arbitration and
conciliation Act, mandatory — where arbitration agreement provides for
arbitration of all disputes, the only option is to go before the arbitrator - where
a mere injunction suit is filed and the injunction order obtained, its pendency
is not a bar to invoke arbitration proceedings — Section 8 application is filed
only when an action brought before court regarding a matter covered by
arbitration clause .

(Executive Director HPCL Vs. Sri Prabh Transport 2001 (2) L W 583 Madras
High Court)

A comprehensive arbitration clause in the agreement between the society
and the member - member subsequently expelled - dispute to be resolved only
through arbitration - Section 16 of the Act - arbitrator can rule on his own
jurisdiction including the maintainability of the arbitral proceedings - arbitral
proceedings can continue and conclude notwithstanding the pendancy of the
application under Section 8- such an award not void or illegal - civil court’s
jurisdiction ousted in so far as dispute covered by arbitration clause.

(Mankaneer Jain School Welfare Society Vs. Anilkumar J Doshi 2001 (2)
L.W. 572 Madras High Court)

Financier under HP agreement — difficulty in securing the possession - matter
referred to arbitration - Pending arbitration financier moves an application
under Section 9 of the Arbitration and Conciliation Act, 1996 against third
party garnishee for prohibitory injunction from disbursing amount due to the
hirer — application allowed.

(Sundaram Finance Ltd., Vs. Ballurghat Transport Co., Ltd., 2001 (3) L W 359
Madras High Court)

IX CONTRACTUAL OBLIGATIONS

Recovery of loans — Not proper for courts to interfere — Contractual obligations
not to be rewritten by courts by exercising writ jurisdiction -

(Tamil Nadu Industrial Investment Corporation Ltd., Vs. Millneoum Business
solutions Pvt, Ltd., (D.B) 2004 (5) CTC 689 Madras High Court)

writ Petition under Article 226 - High Court cannot interfere in Contractual
matters — Court cannot rewrite or replace the terms of the agreement

(Orissa State Financial Corporation Vs Narsingh Ch.Nayak and Others (2003)
10 Supreme Court Cases 261)
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X CONFISCATION

Ownership under HP agreement with the financier till the entire HP money is
paid back-Where the vehicle is involved in NDPS offence, the owner is the
Registered Owner in whose name the vehicle stands registered under the
Motor vehicles Act — Financier cannot question confiscation on ground of lack
of knowledge

(Ganga Hire Purchase Vs. State of Punjab & Others 1999 (5) Supreme Court
Cases 670)

Orissa Forest Act - vehicle confiscated - loan advanced by State financial
corporation - Act silent if confiscation is free from encumbrances - hence
corporation has charge over the confiscated vehicle.

(Orissa State Financial Corpn. Vs. Range Officer, Sukinda and others AIR
2002 Orissa 130)

X1 COMPANIES ACT

Winding up petition — company sought to be wound up seriously disputing part
of the liability — remaining portion prima-facie exceeds the limit of Rs. 500/-
- merely because the precise amount is under question, winding up cannot be
refused.

(Tata Finance Ltd., Vs. Kanoria Sugar and General Manufacturing co. Ltd.
2002 (46) C L A 281 Bombay High Court)

Companies Act, 1956 — Section 433 and 434 - winding up petition - debtor
company raising a dispute regarding liability - dispute must be bonafide - if
dispute raised is not bonafide and made for the purpose of resisting the
application, courts duty to refuse relief to the debtor company.

(Vivek Hire Purchase & Leasing Ltd Vs. M/s Paisapower.com Pvt. Ltd 2005 (1)
CTC 524 Madras High Court)

Companies Act, 1956, Section 529-A - Constitution of India, Article 227 - Claim
of secured creditor will prevail over crown debts - Income Tax department cannot
claim priority over debts due to secured creditor - Ratio laid down in Dena Bank
v. Bhikabai Prabherdas Parckh, 2000 (5) SCC 694 followed. (Paras 3 & 4)

(ICICI Bank Ltd. (formerly Bank of Madura Ltd.) Vs. The Official Liquidator,
High Court, Madras, Liquidator of Vibrant Investments & Properties Ltd. (in
liquidation), 2005 (1) CTC 758 Madras)
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X1l CONSUMER PROTECTION ACT

Complainant borrows from bank — power to seize under hypothecation
agreement - default by complainant — bank effects seizure - complainant
approaches Consumer Forum - relationship is one of creditor and debtor -
complainant is not a consumer.

(M.V.Krishna Reddy Vs. Andhra Bank 1997 (l1I) An. W.R. 69 Before the State
Commission Under C.P. Act 1987)

Hire Purchase agreement — default in payment of instalments — Financier is
entitled to repossess the vehicle without any prior notice — No deficiency in
service

(Manager, St. Mary’s Hire Purchase (P) Ltd., Vs. J A Jose 11l (1995) CPJ 58 (NC)
National Consumer Disputes Redressal Commission, New Delhi)

Hire purchase agreement - hirer not a consumer - repossession owing to the
default would not constitute deficiency in service - whether in cases of Hire
Purchase agreement would have jurisdiction - question pending adjudication
in the Supreme Court.

(Tata Finance Ltd. Vs Marjan Hossan and others National Consumer Disputes
Redressal Commission)

Hire purchase agreement - vehicle involved in accident - delay by insurance
company in settling claim - financier entitled to proceed against the insurance
company for delay in the consumer forum.

(Satyanarayan Kamalkumar Vs. United India Insurance co. Ltd [ (1998) CPJ
239 West Bengal State Consumer Disputes Redressal Commission)

X1l MONEY LENDERS ACT

Andhra Pradesh Telungana Area Money Lenders Act - Special provision to
dismiss the suit by money lender who is unlicensed - cheque issued in favour
of unlicensed money lender - dishonoured — no enforceable liability - hence
complaint under Section 138 of the Negotiable Instruments Act - not
maintainable -

(Krishnam Raju Finances Vs. Abida Sultana and another Vol [V (2004)
Banking cases 146 Andhra Pradesh High Court)
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X1V SICK INDUSTRIAL COMPANIES SPECIAL PROVISIONS ACT

Companies Act, 1956 — SICA - Financier leasing out machinery - possession
with the borrower company — borrower company become sick - matter referred
to BIFR - Ownership remains vested with the financier - financier/lessor
can ask for appointment of receiver — proceedings under BIFR - not a bar.

(GE Capital Transportation Financial Services Ltd Vs. Dee Pharma Ltd 1998
(4) Comp LJ 527 (Del) Delhi High Court)

Hire purchase agreement - Ownership not transferred to hirer - hirer company
become sick - Owner entitled to seek repossession - protection under Section
22 of SICA not available to the hirer company.

(TVS investments Ltd Vs. Essorpee Mills Ltd 2004 (1) CTC 132 Madras)

Section 22 of SICA - Section 9 of Arbitration and conciliation Act - hire purchase
agreement - hirer company declared sick. Application under Section 9 of
Arbitration Act filed - advocate commissioner appointed to take custody of the
hired assets - Section 22 of SICA not a bar.

(M/s Sivananda Steels Ltd and another Vs M/s India Cements Capital Finance
Ltd 2004 (1) CTC 346 Madras)

Section 22 of SICA - financier under HP agreement repossessing - Hirer
company referred as sick mill - financier/owner not barred by Section 22 of
SICA to repossess - Section 22 not applicable - hirer company not owner of
the properties - writ petition by labour union of the Sick company against
repossession not maintainable.

(Sundaram Finance Ltd., Vs. Kamaraj Labour Union 2003 (4) CTC 69
Madras)

Section 22 of SICA - Hire Purchase agreement — Hirer concern become sick —
suit for recovery filed — interim application for seizure and sale of machinery
— Hirer is not the owner of the machinery as per HP agreement — Hence not
covered by Section 22 of SICA — Application maintainable.

(Sri Ananta Udyog Pvt Ltd., vs. Cholamandalam Investment & Finance company
Ltd., 1995 (1) C T C 206 Madras)
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XV RBI ACT

Reserve Bank of India Act — No notice before claiming increased rate of interest
— enhancement as per contract — no question of application of principles of
natural justice — cannot be read into the express terms of the contract
(Syndicate Bank Vs. R Veeranna & others 2003 (1) C T C 508 Supreme Court)

XVI MISCELLENOUS

Fixed Deposit with Bank - either or survivor account - one party cannot pledge
without the knowledge or consent of the other account holder.

(Anumati Vs. Punjab National Bank 2004(8) Supreme Court Cases 498)
Two remedies, civil proceeding and criminal prosecution, available — Party
can invoke both - Criminal complaint does not disclose the essential

ingredients of the offence - liable to be quashed

(Alpic Finance Ltd. Vs. P. Sadasivan & another 2001 (3) Supreme Court
Cases 513)

Section 128 of the Indian Contract Act - Liability of surety and principal debtor
— separate though co-extensive - surety can be separately sued without suing

the principal debtor - such decree is enforceable.

(Balakrishnan Vs. H.Chunnilal Bagmar 1997 (lI) CTC 523 Madras High
Court)
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